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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act of 1956. 

 

The first complainant lodged his written complaint filed under case number 



PFA/WE/33/98 on 18 March 1998.  The second complainant=s complaint was 

lodged on 17 April 1998 and filed under PFAEC/14/98.  Since both the 

complainants= require the determination of substantially the same questions of 

law and fact in relation to the respondents, it is convenient to consolidate the 

complaints and to proceed with them as one complaint.  All parties were in 

agreement that I should exercise my powers in terms of section 30J to follow this 

procedure. 

No formal hearing has been held in this matter.  Accordingly, in determining this 

matter I have relied exclusively on telephonic discussions with the parties, and 

exchange of correspondence consisting of a number of letters and 

interrogatories.  Having completed my investigation, the parties have agreed that 

I should determine the matter on this basis.  Accordingly,   I have determined the 

complaint as follows and for the reasons set out herein. 

 

The Complaint 

 

The first complainant was employed by the second respondent in Cape Town for 

a period of more than 15 years.  The second complainant was employed by the 

second respondent in Port Elizabeth for a period of 12 years.  As employees of 

the second respondent both complainants were members of the first respondent. 

 The first complainant terminated his services with the second respondent on 5 

January 1998.  The second respondent terminated her services with the second 

respondent in October 1997. 

 

Subsequent to the termination of their services, both complainants transferred 

their pension benefits to the third respondent, a so called preservation fund, 

administered by the fourth respondent. 

 

The total value of the first complainant=s benefit at the time of his resignation was 

R63004,21.  The total value of the second complainant=s benefit was equal to 

R65205,07. 

 

The complainants= pension benefits were transferred to the third respondent in 



February 1998 and the second complainant=s benefits were transferred to the 

third respondent in December 1997. 

 

Both complainants maintain that by law they are entitled to withdraw the full 

amount of their pension benefits by means of a single withdrawal from the third 

respondent.  The first and second respondent contest this, maintaining that as 

the participating employer and the transferring pension fund, they are entitled to 

impose restriction on withdrawals from the preservation fund.  The third and 

fourth respondent are content to abide by my determination and direction in that 

regard.  As such, the complainants= complaints relate to the application of the 

first respondent=s rules and allege a dispute of law.  As stated, the complainants 

seek an order directing the third respondent to allow them to withdraw their 

pension benefits in accordance with the third respondent=s rules and Inland 

Revenue Practice Note RF1/93 which regulates funds for the preservation of the 

retirement interests of employees from a tax perspective. 

 

The complainants= argue that no rule in the first respondent=s rules permit it to 

impose restrictions on withdrawals from a transferee preservation fund.  The first 

and second respondent concede that a member has a right to decide what to do 

with his or her portion of the withdrawal benefit but maintain that the second 

respondent as the participating employer, is entitled to restrict the value of the 

single withdrawal from the preservation fund to an amount equal to the member=s 

portion of the total benefit.  Thus, they maintain that the first complainant is 

limited to a single withdrawal of R17161,69 and the second complainant is 

restricted to withdrawal of R32602,54. 

 

I am aware that the first complainant has withdrawn his member=s portion but it is 

not clear from the evidence whether the second complainant has done so. 

 

The issue for determination in this complaint, therefore, is whether the first and 

second respondent are entitled to impose the restriction which they seek to 

impose in terms of the rules. 
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The rules 

 

The applicable governing rule is rule 7 of the first respondent=s rules.  The rule 

reads as follows: 

 

 

 
7. WITHDRAWAL 

WITHDRAWAL BENEFIT 

 

7.1 (1) (a) If a MEMBER, leaves SERVICE prior to completing 10 years 

of SERVICE and is not entitled to benefits in terms of any 

other Rule, an amount equal to the total of  

 

(i) his ACCUMULATED CONTRIBUTIONS; plus 

 

(ii) that portion of the CONVERSION PREMIUM which is 

attributable to the ACCUMULATED CONTRIBUTIONS 

as at 1 January 1996; plus 

 

(iii) that portion of the ADDITIONAL PREMIUMS which are 

attributable to the ACCUMULATED CONTRIBUTIONS 

as at 1 January 1996; plus 

 

(iv) 10% of the balance of the MEMBER=S SHARE for each 

completed year of SERVICE, subject to a maximum of 

10 years. 

 

(b) If a MEMBER leaves SERVICE after completing 10 years of 

SERVICE and is not entitled to benefits in terms of any other 

Rule, an amount equal to his total MEMBER=S SHARE, 

including premiums shall be due to him. 

 

(2) If SERVICE is less than 10 years the TRUSTEES may, in their 
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absolute discretion, withhold payment of the benefit in terms of 

Rule 7.1(1)(a) above for a period of six months from the date on 

which the MEMBER left SERVICE.  Interest at such rate as 

determined by the TRUSTEES from time to time shall be added to 

the benefit for the period from date of termination to date of 

payment. 

(3) A MEMBER may elect to preserve any amount of his entitlement in 

terms of Rule 7.1(1)(a) above, that he does not take in cash: 

 

(a) in the FUND in terms of Rule 7.2, if the TRUSTEES agree 

thereto; or 

 

(b) by transferring such amount to an APPROVED RETIREMENT 

ANNUITY FUND or an APPROVED PENSION FUND of his 

choice, or an APPROVED PRESERVATION PENSION FUND 

in which the PRINCIPAL EMPLOYER agreed to participate; 

or 

 

(c) by transferring such amount to an APPROVED PENSION 

FUND which is operated for the benefit of the employees of 

the employer with whom the withdrawing MEMBER is taking 

up employment and which the MEMBER is compelled to join. 

 

PRESERVATION BENEFIT 

 

7.2 (1) If a MEMBER, other than a DEFINED BENEFIT MEMBER, whose SERVICE 

exceeds 10 years, leaves SERVICE under the conditions described in Rule 

7.1(1), his MEMBER=S SHARE, at the time will be preserved: 

 

(a) in the FUND in terms of Rule 7.2(2); or 

 

(b) in an APPROVED RETIREMENT ANNUITY FUND of his choice, or an 

APPROVED PRESERVATION PENSION FUND in which the 

PRINCIPAL EMPLOYER agreed to participate. 
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(2) Where the whole of the MEMBER=S entitlement is preserved in terms of 

(1)(a) above or part thereof in terms of Rule 7.1(3) such MEMBER will 

become a DEFERRED PENSIONER with benefits to be determined as 

follows: 

 

(a) the value of the MEMBER=S entitlement at the date of withdrawal, 

less any amount thereof that was paid in cash (if applicable), will 

form the opening balance of his Share Account at the date of 

withdrawal from SERVICE; 

 

(b) no further contributions will be payable by or on behalf of the 

DEFERRED PENSIONER on or after the date of his withdrawal from 

SERVICE; 

 

(c) investment earnings will be credited to his Share Account in terms 

of Rule 2.2(1)(a)(v); 

 

(d) the DEFERRED PENSIONER shall not be entitled to benefits other 

than those provided for under this Rule 7.2. 

 

(3) Upon the DEFERRED PENSIONER=S attainment of a retirement age in 

terms of Rule 4, he shall receive a PENSION vesting on the following day.  

The provisions of Rule 4 shall apply mutatis mutandis to the DEFERRED 

PENSIONER. 

 

(4) On the death of a DEFERRED PENSIONER before the PENSION in terms of 

(3) above becomes payable, the value of the DEFERRED PENSIONER=S 

entitlement as at date of termination of SERVICE less any amount thereof 

that was paid in cash (if applicable), plus interest at a rate to be decided by 

the TRUSTEES from time to time in consultation with the ACTUARY from 

date of termination to date of death shall be payable to his estate and/or 

DEPENDANTS and/or NOMINEES. 
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(5) A DEFERRED PENSIONER whose period of SERVICE exceeded 10 years 

has the option to transfer his MEMBER=S SHARE to an APPROVED 

RETIREMENT ANNUITY FUND or an APPROVED PENSION FUND of his 

choice, or an APPROVED PRESERVATION PENSION FUND in which the 

PRINCIPAL EMPLOYER agreed to participate to secure a PENSION at any 

time between the date of his withdrawal from the FUND in terms of this 

Rule 7 and the date of his retirement in terms of (3) above, after which the a 

FUND will have no further liability towards the DEFERRED PENSIONER. 

(6) A DEFERRED PENSIONER whose period of SERVICE was less than 10 

years has the option to transfer the benefit calculated in terms of Rule 

7.1(1) as at date of termination of SERVICE less than any amount thereof 

that was paid in cash (if applicable), plus interest at a rate to be decided by 

the TRUSTEES from time to time in consultation with the ACTUARY to an 

APPROVED RETIREMENT ANNUITY FUND or an APPROVED PENSION 

FUND of his choice, or an APPROVED PRESERVATION PENSION FUND in 

which the PRINCIPAL EMPLOYER agreed to participate to secure a 

PENSION at any time between the date of his withdrawal from the FUND in 

terms of this Rule 7 and the date of his retirement in terms of (3) above, 

after which the FUND will have no further liability towards the DEFERRED 

PENSIONER. 

 

(7) Notwithstanding the provisions of Rule 7.1(2), if a MEMBER elects to have 

a part or the whole of his benefit transferred to an APPROVED 

RETIREMENT ANNUITY FUND or an APPROVED PENSION FUND or an 

APPROVED PRESERVATION PENSION FUND, payment of the amount to be 

so transferred will be effected as soon as possible. 

 

WITHDRAWAL OF A DEFINED BENEFIT MEMBER 

 

7.3 Notwithstanding anything to the contrary contained in these RULES, the 

benefits payable in respect of a DEFINED BENEFIT MEMBER who leaves 

SERVICE prior to his NORMAL RETIREMENT DATE and is not entitled to 

benefits under any other Rule shall be determined in accordance with 

Annexure C to these RULES. 
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Analysis of the issues 

 

As both complainants were employed by the second respondent for more than 10 

years, their withdrawal entitlement is governed by rules 7.1(1)(b) read together 

with rule 7.2(1)(b) and rule 7.2(7). 

 

Rule 7.1(1)(b) provides that if a member leaves service after completing 10 years 

of service he or she becomes entitled to his total member=s share as defined in 

terms of the rules.  Rule 1 and rule 2.2 of the first respondent=s rules define a 

member=s share to include both the member and the employer=s contributions 

and various other additions.  Rule 7.1(1)(b) makes it clear that it is this amount 

which is due to the member.  Rule 7 appears to be silent on how this due amount 

shall be paid to the member.  Rule 7.2(1) seems to suggest that it is obligatory for 

defined contribution members with more than 10 years service to preserve their 

share either in the fund, an approved retirement annuity fund or an approved 

preservation fund in which the employer agrees to participate.  The absence of 

entitlement to a cash withdrawal for such persons seems somewhat anomalous 

when compared with persons with less than 10 years= service who have the right 

to withdraw cash or preserve the benefit as they deem fit in terms of rule 7.1(3). 

 

The consequence of this somewhat anomalous position is that persons with more 

than 10 years= service who terminate their services with the second respondent 

are obliged either to become deferred pensioners or to transfer their member=s 

share to a retirement annuity fund or a preservation fund.  Those members in this 

position who would like the benefit of a cash withdrawal, presumably are obliged 

to bear the cost of a transfer to a preservation fund and thereafter may make a 

single withdrawal in accordance with the provisions of Inland Revenue Practice 

Note RF1/93. Paragraph 3.4 of the Practice Note requires that the rules of 

preservation funds should provide for the payment of a withdrawal benefit but 

restricts such withdrawals to one payment prior to the member attaining actual 

retirement age. 
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Such differential treatment by the first respondent of persons with more than 10 

years= service on the face of it would appear to be discriminatory.  Persons with 

less than 10 years= service will have easy access to a cash withdrawal, whereas 

those with more than 10 years= service will have to go through a cumbersome and 

expensive procedure of accessing their funds from a preservation fund.  As the 

discriminatory nature of these provisions is not an issue in this matter, the first 

and second respondents have not sought to justify their existence to me and it is 

unnecessary for me to make any ruling in that regard.  The issue in this matter 

concerns the extent of the complainants= entitlement to a single withdrawal from 

the preservation fund, not whether the first respondent=s rules are unfairly 

discriminatory or not. 

 

As I stated in Venter v Protektor Pension Fund (case no.  PFA/KZN/20/98) Inland 

Revenue Practice Note RF1/93 does not deal with the right or authority of a 

transferring fund or participating employer to impose restrictions upon the right 

of a member of a preservation fund to a withdrawal benefit.  Accordingly, the right 

of a transferring member to withdraw from a preservation fund, as well as the 

rights of the transferring fund or its participating employer to restrict withdrawal, 

have to be determined with reference to the rules of the funds and the 

consequent contractual rights of the parties. 

 

The restriction sought to be imposed by the second respondent will essentially 

be a contract between the transferring fund and the preservation fund imposing 

the restrictions on the withdrawal rights of the transferring member.  The rules of 

the third respondent have not been provided to me in this matter, but it is safe to 

assume that the preservation fund would have the authority to honour any 

restriction as the transferring fund would wish to impose upon it.  However, this 

would presuppose that the rules of the transferring fund authorised the 

transferring fund to impose such a restriction.  Should no rule in the transferring 

funds rules authorise the imposition of a restriction, either expressly or by 

necessary implication, any attempt by the transferring fund to impose such a 
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restriction will be ultra vires. 

 

In Abrahamse v Connock=s Pension Fund 1963(2) SA 76(W) the court held: 

 
As the defendant is a corporate body its legal capacity to enter into a particular 

contract must be sought for exclusively within the express and implied provisions 

of its constitution and if it is not found there then the defendant has exceeded its 

powers in entering into the contract and it is null and void.  That is because 

according to the Act, the constitution not only defines defendant=s legal capacity 

but also confines it to what is expressly or impliedly contained therein.............  In 

other words the doctrine of ultra vires applies to the defendant like any other 

corporation.......    

 

Consequently, should a pension fund seek to impose a restriction on a former 

member=s right to a withdrawal benefit from a preservation fund to which he or 

she has transferred, it shall require the express or implied authority to do so in 

terms of its rules.  In the absence of such authority the term in the contract 

between the two pension funds imposing such a restriction shall be ultra vires 

and unenforceable. 

 

On a close examination of rule 7 of the first respondent=s rules, nowhere does it 

appear that either the first or the second respondent has the right to impose the 

restriction which they seek to do.  Indeed, rule 7.2(7) which regulates transfers to 

preservation funds provides only that payment of the amount will be effected as 

soon as possible.  It is silent on the matter of the first or second respondent=s 

entitlement to impose a restriction.  Furthermore, there is nothing to suggest that 

such a restriction is necessarily implied. 

 

Accordingly, the complainants are entitled to a single withdrawal of the full 

amount of their pension benefit transferred from the first respondent to the third 

respondent. 
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Relief 

 

For the aforegoing reasons, I am satisfied that the complainants are entitled to 

withdraw their total benefit as a single withdrawal from the fund.  Accordingly, the 

third respondent is directed to process both complainants= applications for a 

withdrawal and to pay to them the full amount which they wish to withdraw within 

14 days of receiving the applications from them.  Insofar as the complainants= 

may have had the benefit of a withdrawal of part of the transferred amount, this 

shall not be considered as the single withdrawal contemplated in Inland Revenue 

Practice Note RF1/93.  For the purposes of the practice note, the single 

withdrawal shall be taken to be the initial amount granted to the complainants 

together with any amount paid pursuant to this determination. 

 

 

 

DATED AT CAPE TOWN THIS 11TH DAY OF AUGUST 1998. 

 

 

 

 

........................................ 

John Murphy 


